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Passed by Shri Uma Shankar Commissioner (Appeals-1) Central Excise
Ahmedabad
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Arising out of Order-in-Original No GNR-STX-DEM-DC-54/2015 dated :24.11.2015
Issued by: Deputy Commissioner, Central Excise, Din: Gandhinagar, A'bad-Ill.

& arfererat / ufaare) @1 9™ Td gal Name & Address of The Appellants/Respondents
M/s. Prime Insulators Pvt. Ltd.
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way :-
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Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf¥ge &g fic AT Yok, STE Yob Td IATER el =ATATERor 3120, Y A giRuce
HHGUS, AYOfl TR, HEACTITE—380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad ~ 380 016.
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(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appeliate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service
Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against (one of which
shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of
service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is is more than five lakhs but not
exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
penalty levned is more than fifty Lakhs rupees, in the form of crossed bgink draft in favour of the

Tribunal is situated.
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(i) The appeal under sub section and (2A) of the section 86 the Finance Act 1994. shall be
~ filed in For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules. 1994 and shall be
-~ accompanied by a copy of order of Commissioner Central Excise or Commissioner Central Excise
(Appeals) (one of which shall be a certified copy) and copy of the order passed by the Central
Board of Excise & Customs / Commissioner or Dy. Commissioner of Central Excise to apply to the
Appellate Tribunal.
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2. One copy of application or O.1.O as the case may be, and the order of the adjuration
authority shall bear a court fee stamp of Rs.5.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained
the Customs, Excise and Service Appellate Tribunal (Procedure) Rules. 1982, 6
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4 Fer an appeal to be filed before the CESTAT. it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act. 2014 (No. 25 of 2014) dated 06.08.2014 under section
35F of the Central Excise Act, 1944 which is also made applicabie to Service Tax under section@
83 of the Finance Act, 1994 provided the amount of pre-deposit payable would be subject to
ceiling of Rs. Ten Crores, .

Under Central Excise and Service Tax. "Duty demanded” shalf include:

(i) amount determined under Section 11 D:
(i) amount of erronecus Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

;

éProvided further that the provisions of this Section shall not apply to the stay application and
appeals pending before any appeilate authority prior to the commencement of the Finance {No.2)

Act, 2014.
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(4)(i) In view of above, an appeal agains! this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute. or penalty. where
penalty alone is in dispute.”
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ORDER-IN-APPEAL

This appeal has been filed by M/s Prime Imsulator Pvt. Ltd., Plantul
Himmatnagar, Gujarat (helemaftm referred to as “the appellant”) against Order-in-
Original No. GNR—STX—DEM—DC 54/2015 dated 24.11.2015 (hereinafter referred to as
“the 1mpugned ordel”) passed by the Deputy Commissioner of Central Excise, Service
Tax Division, Gandhinagar, Ahmedabad-III (hereinafter referred to as “the ad111d1¢at111g

authority™).

2 Briefly stated, the appellant is engaged in manufacturing of insulators falling

under chapter 85 of Central Excise Tariff Act, 1985 and was supplying all types of

HT/LT insulators to Uttar Gujarat Vij Company Ltd (UGVCL) and Pashchim Gujarat Vlj

Company Ltd (PGVCL) as per Purchase Order, on the basis of agreement entered with

" them. The appellant had collected an amount towards freight and pac‘kmg charges @Rs.

6/- per unit from UGVCL and PGVCL and paid freight charges to the Goods Transport
Agency (GTA). They had also dispharged service tax liability under GTA, as a recipient
of service. As it was observed that the appellant has not paid service tax on the entire
amount of freight so collected a_nd had retained some amount, which was shown as ‘net
income of outward freight’ in their Personal & Ledger Account, a show cause notice
dated 16.4.2015 was issued to them demanding s;rvice tax amounting to Rs.1,38,964/-
with interest and penalty on the grounds that the said retained amount is nothing but a
commlssmn/remunelat1011/con31de1atlon/facﬂltatlon charges, for providing Business
Auxiliary Service (BAS) to their clients. The said show cause noticee was adjudicated by
the adjudicating authority vide the impugned order, by confirming the demand with
interest and also imposed penalties under section 77 and 78 of the Fi'nanpe Act, 1994 and
under Rule 7C of the Service Tax Rulg, 1994,

3. The appellant feeling aggrieved, has filed this on the following grounds:

> The demand issued for covering the service in business auxiliar y service is totally outside the
purview of the definition mentioned in the notice dated 16.4.2015;

> The amount alleged to be collected is pertaining to outward transportation or transport
expenses towards clearance of goods from the factory to buyer; that it cannot be treated as
commission/remuneration/consideration/facilitation charges;

» The excess amount being additional income is considered as profit as held by the Hon’ble
Suprme Court in the case of Baroda Electric Meters Ltd [1997(94) ELT 13(SC)]; that any
excess amount collected by the appellant from their customers would be a profit made on
transportation and hence such amount would not be includable in the agsessable value of the
goods since duty of excise was a tax on manufacture and not on any profit made on
transpoﬁatlon

> There is no allegation in the show cause notice that the appellant has received as
commission/remuneration/consideration/facilitation charges from the buyer;

> If the activity is covered under the definition of the BAS , they would be covered under

exemption notification Nos. 6/2005 and 33/2012 since their taxable value is less than Rs. 10
laCS' ) '

Penalty under section 78 is not imposable since there is 110//81{i5‘f3‘1v.353mn<0f4f€‘fc;£s on the part of the
LN

appellant. The appellant has cited various case laws in théxt'faw)u

F No.V2(BAS)54/STC-11I/15-16 °
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4, A personal hearing in the matter was granted on 17.10.2016 and Shri N.K.Oza,
Advocate appeared before me and reiterated the grounds of appeal mentioned in the

appeal memorandum.
t

5. I have carefully gone through the facts of the case on records and submissions

made by the appellant.

6. From the facts of the case, I observe that the appellant had entered into an
agreement with UGVCL and PGVCL for supply of electrical insulator etc. and in order to
supply goods to buyer’s premises, they made an arrangement of tlanspon:atlon of goods
by road with Goods Transport Agency and recovered transportation charges in addition to
the amount of GTA,; that they had discharged service tax under GTA, being a recipient of
GTA service; that they had not discharged tax liability for the entire amount charged
from the buyers but retained the additional amount charged towards transportation. The
adjudicating authority contented that the amount so retained by the appellant is nothing
but a commission/facilitation charges etc. for providing service to their clients and hence,
falls within the ambit of BAS. On the other hand, the appellant has contended that such
amount is an ‘income from transportation service’ and not a ‘commission income’; hence

it cannot be taxed under BAS as the said amount is a profit from their business.

7. I observe that there is, however, no dispute that some extra amount other than the
amount of GTA service was received by the appellant during the disputed periods and
shown as ‘net income of outward freight’ in their P & L account. The said income
received by the appellant is based on the commercial factors which are also not disputed.
In the instant case, it is an admitted fact that the appellant is not a GTA engaged in
providing transportation service_ but facilitating transportation of goods from the factory
to buyers premises and charges transport expenses for the same, in addition to freight
expenses collected for discharging service tax towards GTA as a recipient of service.
Looking into the facts, obviously, the buyer casts the responsibility of arranging
transportation on the appellant and paid money/consideration for getting the work done.
The said activities of the appellant are synonymotsly an input service to their client. In
the instant case, service tax demand was raised only on the differential amount which was
retained by the appellant after making payment towards GTA service, as exira
consideration of their activities.

8. As per Section 65 (19) of the Finance Act, 1994, “Business auxiliary service”
means any service in relation to- (

(i) Promotion or marketing or sale of goods produced or provided by or belonging to the client; or
(ii) Promotion or marketing of service provided by the client; or
(iii) Any customer care service provided on behalf of the client; or
(iv) Procurement gf goods or services, which are inputs for the client; or
(v) Production or processing of goods for, or on behalf of, the client

wim—.(Vi) Provision of service on behalf of the client; or
(vii) a service incidental or auxiliary to any activity speczf ed in sub-clauses (i) to (vi), such as
billing, issue or collection or recovery of cheques, payments, maintenance of accounts and
remittance, inventory management, evaluation or development of pr ospectzve customer or vendor,
public relation services, management or supervision and mcludes(se; ces as a commission agent,
[but does not include any activity that ammounts to mam:faqtui of gx _)]>e\goods
Explanation. — % oK
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the removal of doubts, it is hereby declared that for the purposes of this

clause, -

(a) "Commission agent”'means any person who acts on behalf of another person and causes sale
or purchase of goods, or provision or receipt of services, for a consideration, and includes any
person who, while acting on behalf of another person —

t
8. In the instant case, the appellant supplies goods to UGVCL and PGVCL and in
order to supply of such goods to the buyer’s premises, they made an arrangement of
transportatibn of goods by road with Goods Transport Agency and recovered
transportation chargeé in addition to GTA amount. The said differential amount earned
by them was recorded under the head “net income on outward transport’ in their P & L

Account. As per definition of Business Auxiliary Service referred to above, a service

incidental or auxiliary to any aCfivity in relation to provision of service on behalf of rhe

client falls within in the ambit of service tax under the said category. In the instant case,
the activity of providing transportation facﬂities is to support the business of their clients
énd' charging additionai amount in excess of what they collected for tl(le payment towards
GTA is extra consideration. In other words, the additional amount so collected pertains to
the service element over and above the actual cost of freight and the said amount is
obviously, a consideration in lieu of services provided by them and cannot be termed as
‘profit’. Therefore, the amount so realized by them and mentioned under the head ‘net
income of outward freight’ in their P & L Account.during the relevant period is nothing
but an income by way of providing service to thei; clients and is therefore, taxable under
BAS.

9. I observe that the appellaht has cited case law in the case of Baroda Electric
Meters Ltd reported at 1997 (094) ELT 013 (SC), supporting their argument that any
excess amount collected from the customers would be a pi‘oﬁt and such amount would
not be includable in assessable value. Looking to the facts and discussion hereinabove, I
observe that the said decision has no relevancy to the matter on hand as it relates to

demand of excise duty on manufacture of goods;

10.  In view of above discussion, I am of the opinion that the activities of the appellant

fall within the ambit of definition of BAS and is liable for payment of service tax.

11.  The appellant further further contended that even if the activities fall within the
ambit of definition of BAS for the said period, the taxable value is less than exemption
limit of Rs. 10 lakhs and therefore, they are entitled to claim such benefit under the
relevant notification. The notification No.06/2005-ST dated 01.03.2005 exempté taxable
services of aggregate value not exceeding four lacs rupees in any financial year from the whole
of the service tax leviable thereon under section 66B of the said Finance Act. The said
notification was further amended by notification No.04/2007 dated 01\.93.2007 (for Rs. 8

o et EATTEIN
lacs), notification No.8/2008-ST dated 01.03.2008 (for 10-Iabs) ~and’soification No.

LAY
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33/2012 ~ST dated 20.06.2012 subject however, to'cértain c@iidifions. \@
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12. Clause (3) of the notification No. 6/2005-ST dated 01.03.2005 as amended from time to
time mentioned above states as follows:~

“for the purposes of determining aggregate value not exceeding four lakh (ten lakh vide
amended notification) rupees, to avail exemption under this notification, in relation to
taxable service provided by a goods transport agency, the payment received towards the
gross amount charged by such goods transport agency under section 67 of the said
Finance Act for which the person liable for paying service tax is as specified under sub-
section (2) of section 68 of the said Finance Act read with Service Tax Rules, 1994, shall
not be taken into account”.

As per the aforesaid clause, for determining the aggregate value of Rs.10 lacs to avail

exemption under the notification, supra, in relation to the taxable value provided by GTA,

the payment received towards gross amount charged by such GTA, shall not be taken into
account., In the instant case, I observe that the pe‘ribd of demand is from 2009 to 2014. 1
further observe the claim of eligibility under the said exemption notification was not made before
the adjudicating authority. The appellant’s contention in this regard, needs to be re-
examined by the adjudicating authority in view of above discussion and consequential
benefit, if any, thereof is to be given to the appellant.
. '

13.  In view of above discussion, I remand the case to the adjudicating authority for
examining the claim of the appellant with regard to benefit of exemption notification,
supra. While remanding the case, I rely on the order in the case of M/s Associated Hotels
Ltd [2015 (37) STR 723-Guj].

14, 3rdveTehcT ERT o Y aTS AT AT FATERT SR alies & fopam STrar &1
14, The appeals filed by the appellant stand disposed of in above terms.

-y

' :;.A«\lrﬁf"m/j

w—

(397 Q)
_ 3y (3rdTed - 1)
Date: 23 /10/2016 » | .
Attested
\ (3
Mohanan V. \)\

Superintendent (Appeals-I)
Central Excise, Ahmedabad

ByR.P.AD.

To

M/s Prime Insulator Pvt. Ltd.,
Ceramic Zone, Block No.134/P-2,
AT & Post Dalpur, TA: Prantiji,
Himmatnagar, Gujarat

Copy to:-.

1. The Chief Commissioner, Centra! Excise Zone, Ahmedabad.
2.  The Commissioner, Central Excise, Ahmedabad-IIT C
3.  The Addl./Joint Commissioner, (Systems), Central Excise, Ahmedabad-II}
4. The Dy./ Asstt. Commissioner, Central Excise, S T Division- Gandhinagar,
nedabad-II1
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